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QUESTIONS PRESENTED. 

The questions presented in this case for this Court’s de¬ 
cision are: 

1. Whether the law of the District of Columbia affords 
protection to an eleemosynary corporation against the use 
of the same or a similar name by another eleemosynary 
organization having the same objectives and functions when 
such use of name and the accompanying calculated conduct 
of the user is apt to and does mislead the general public 
and causes harm and injury to the first organization. 

2. Whether a motion to dismiss should be granted without 
affording Appellant an opportunity to prove and establish 
facts in support of its claim. 
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IN THE 


United States Court of Appeals 

FOB THE DlSTBICT OF COLUMBIA ClBCUIT 


No. 10,897 


American Gold Stab Mothers, Inc., Appellant, 

v. 

The National Gold Stab Mothers, Inc., et al., Appellees. 


On Appeal from a Judgment of the United States 
District Court for the District of Columbia. 


APPELLANT’S BRIEF. 


JURISDICTIONAL STATEMENT. 

The jurisdiction of this Court is invoked under Title 28, 
Section 1291, et. seq., of the United States Code, as re¬ 
vised, to review the action of the United States Court for 
the District of Columbia in this proceeding. The Court 
below granted Appellees’ motion to dismiss Appellant’s 
complaint for injunction from which order of dismissal this 
appeal is taken. 
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STATEMENT OF THE CASE. 

Appellant, American Gold Star Mothers, Inc., organized 
as a corporation in the District of Columbia on January 5, 
1929, filed suit on September 23, 1950, in the United States 
District Court for the District of Columbia, seeking to en¬ 
join Appellees, The National Gold Star Mothers, Inc., or¬ 
ganized as a corporation in the State of Delaware on March 
2, 1950, and its officers and chapters from using the name 
“National Gold Star Mothers, Inc.” or any other name 
which might be so similar to that of Appellant as to cause 
confusion in the minds of eligible Gold Star Mothers, and 
in the minds of the general public and government officials, 
and from pursuing a course of conduct tending to injure 
and harm Appellant and tending to confuse and mislead 
prospective members, the general public and government 
officials. 

Appellees filed a Motion to Dismiss based upon the 
grounds that (1) the Complaint failed to state a cause of 
action upon which relief could be granted and (2) the Com¬ 
plaint fails to show that the proper jurisdictional amount 
is involved. 

The lower Court upon hearing argument of counsel over¬ 
ruled Appellees’ second grounds for dismissal but granted 
the Motion to Dismiss on the grounds that the law of the 
District of Columbia is such that a Court of Equity will 
not enjoin one eleemosynary institution from adopting or 
using a corporate name similar to another eleemosynary 
institution and that in its opinion the names were not simi¬ 
lar enough to constitute infringement. 

HISTORICAL BACKGROUND. 

The Gold Star Mother movement commenced in 1918 in 
Chicago by a Women’s Committee of the Council of Na¬ 
tional Defense who suggested that women mourning for 
relatives who died in the service of their country should 
wear a black band on the left arm with a gilt star for each 
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member of the family giving his life for the nation. This 
idea was approved by President Wilson and was actually 
the origin in the use of the Gold Star and hence the term 
“Gold Star Mothers.” 

As the result of the approval of this idea by President 
Wilson, groups of mothers who had lost sons in World 
War I organized on a local and state basis as early as 1919 
and 1920 and called themselves “Gold Star Mothers.’’ 
Sometime thereafter a movement was started to have the 
“Gold Star Mothers” visit the American graves in Europe 
and it was primarily in this connection and the recognized 
need for a national organization, that a national body of 
“Gold Star Mothers” was organized on June 4, 1928, and 
finally incorporated under the laws of the District of 
Columbia on February 5, 1929, as “American Gold Star 
Mothers.” The appellation “Inc.” has since been added. 
This organization was instrumental in having the Congress 
pass the Act of March 2,1929 (45 Stat. 1508) providing for 
the pilgrimage to visit the American graves in Europe. 
Since its organization, “American Gold Star Mothers, 
Inc.” has been the recognized national body for all “Gold 
Star Mothers” and it has granted charters to local chapters 
of American Gold Star Mothers and is organized on a state 
wide basis. Prior to the incorporation of American Gold 
Star Mothers, Inc., there was no other national organiza¬ 
tion of “Gold Star Mothers.” Since its incorporation, 
there has never been any other national organization of 
“Gold Star Mothers” although Appellees may now claim 
to be such. At conventions held yearly to which delegates 
are sent, national officers are elected. The organization 
has a printed Constitution and By-laws which govern its 
operations. The membership of the organization presently 
exceeds 25,000 members and has 400 chapters located in 
every state in the Union, while Appellees are understood 
to have less than 1,000 members and 10 chapters. 

The particular objects of the American Gold Star 
Mothers, Inc. as set forth in its charter are “to unite with 
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loyalty, sympathy, benevolence, charity and love for each 
other, mothers whose sons or daughters have made the 
supreme sacrifice while in any branch of the Armed Serv¬ 
ices of the United States of America or have died as result 
of such service and are designated as ‘Gold Star Mothers’ 
by the laws of the Congress of the United States and/or 
the Rules and Regulations issued by the Department of 
National Defense or any branch thereof, and to establish 
Chapters in other jurisdictions; to assist Veterans of the 
Armed Services and their dependents in the presentation 
of claims to the United States Government or otherwise; 
and to aid, in any way in their power, men and women who 
served and died or were wounded or incapacitated while in 
the service of their country in the Armed Services of the 
United States of America; to perpetuate the memory of 
those whose lives have been sacrificed in wars engaged in by 
the Armed Services of the United States of America; to 
keep alive and develop the spirit that promoted world serv¬ 
ices ; to maintain the ties of fellowship bora of that service, 
and to assist and further any patriotic work; to inculcate a 
spirit of individual obligation to the community, state and 
nation; to inculcate lessons of patriotism and love of 
country in the various communities of the United States; 
to maintain true allegiance to the United States of Amer¬ 
ica and to inspire respect for the Stars and Stripes in the 
youth of the United States of America; to extend needful 
assistance to all Gold Star Mothers and when possible to 
their descendants; to promote peace and good will in the 
United States of America and all other nations.” 

By the Act of June 23,1936 (49 Stat. 1895) the President 
was authorized and did set aside the last Sunday of Sep¬ 
tember as “Gold Star Mothers Day” as a public expression 
of the love, sorrow, and reverence of the people of the 
United States for the American Gold Star Mothers, and 
government officials were required to display the flag on 
all public buildings. And by the Act of July 26, 1947, as 
amended August 1, 1947 (61 Stat. 501, 710), the Secretary 
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of the Army and the Secretary of the Navy were jointly 
authorized to prescribe and issue a “gold star lapel but¬ 
ton” to widows and parents of members of the Armed 
Service of the United States in World War II, who lost 
their lives while in such service. Membership in American 
Gold Star Mothers, Inc. is limited to the mothers of those 
persons who lost their lives while serving in the Armed 
Forces of the United States while at war and who are or 
would be entitled to wear a “gold star lapel button” issued 
by the Armed Forces. Appropriate steps are being taken 
to designate as “Gold Star Mothers” those mothers who 
have lost their sons since the Korean conflict 

During the year 1948, former members of the Appellant 
organization, for reasons best known to themselves, dis¬ 
associated themselves and applied for a charter in the 
state of Pennsylvania under the name “National Gold Star 
Mothers” stating their objectives to maintain an organiza¬ 
tion for the mothers of persons who died while in the 
Armed Forces of the United States, to assist any patriotic 
work in communities where chapters of the organization 
may be in existence, to inspire respect for the flag, to in¬ 
spire tolerance, to furnish assistance to all Gold Star 
Mothers and their dependents, to assist veterans in their 
dealings with the Veterans’ Administration, and to aid vet¬ 
erans in any way possible. The petition for incorporation 
was referred to a Master appointed by the Court of Com¬ 
mon Pleas No. 2 of the First Judicial District of Pennsyl¬ 
vania, at Philadelphia, Pennsylvania, and Appellant, Amer¬ 
ican Gold Star Mothers, Inc., filed exceptions to the peti¬ 
tion on the grounds that it has over a period of many years 
built up in the minds of the public an association with that 
title which had achieved recognition in all parts of the 
United States, and that the petitioner was unfairly en¬ 
deavoring to make use of the prestige and name of the ex¬ 
ceptant, and that such use of a similar name would result 
in confusion of the organizations in the minds of the pub¬ 
lic. After a trial and full hearing before the Master, the 








6 


Court of Common Pleas at Philadelphia, Pennsylvania, 
withheld decision on the case pending consummation of an 
agreement made at bar by counsel that the petitioner would 
seek another title that would not be confused with that of 
exceptant, American Gold Star Mothers, Inc. Notwith¬ 
standing such agreement to seek another corporate name 
and prior to the decision of the Pennsylvania Court, the 
agents of the petitioner caused to be organized in Delaware 
on March 2, 1950, a corporation with the name “The Na¬ 
tional Gold Star Mothers, Inc.” Upon being advised of 
this action, the Court of Common Pleas at Philadelphia, 
Pennsylvania, handed down its opinion on May 5, 1950, 
denying the charter application and stated in part as 
follows: 

“This action upon the part of the petitioner is evi¬ 
dence of bad faith and of irresponsibility upon the 
part of those who act for and comprise the organiza¬ 
tion. It reinforces the conclusion that we had already 
reached, that the Master erred in recommending the 
grant of the charter and in not finding that the grant 
of it would prove harmful and injurious to the com¬ 
munity because of the confusion that would be caused 
in the minds of the public by the existence of two 
organizations, both national in scope, with very similar 
coporate titles and of like purposes. 

“The approval of the application for a charter of 
a non-profit corporation is the grant of a privilege, 
and the requirements to obtain such a charter are 
wholly statutory. We are aware that we are not to 
grant or refuse the right except upon legal grounds. 

“The Master has found that the articles of proposed 
incorporation are in proper form, and we do not dis¬ 
agree with the Master in that finding. However, we 
think the Master should have found that there is no 
reason or function of general interest, to use the lan¬ 
guage of Judge Alessandroni in a similar case, that 
will be served in a grant of the application. To create 
confusion in the field of operation of organizations 
comprising what are called Gold Star Mothers—that is, 
mothers of patriotic citizens who have given their lives 
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in the service of their country—is a disservice to the 
public. 

“The petitioner’s name is deceptively similar to that 
of the exceptant, and we think the Master should have 
so found under Article II, Section 202, 15 P. S. 
2851-202. 

“To say that in other fields there exist confusing 
corporation titles is not to strengthen the cause of the 
petitioner, in our judgment. There are entirely too 
many charitable and philanthropic organizations of 
like purposes and similar titles. It is not in the gen¬ 
eral interest that any small group of individuals should 
have it within their power to obtain a charter to dupli¬ 
cate a public work already being sufficiently well per¬ 
formed and to bring about a diffusion of public sup¬ 
port. There is no need for the additional corporation 
—that is, the evidence discloses no need—and because 
the approval of a charter will create general confusion 
in the minds of the public, there appears to us sufficient 
reason for disapproval. Hence, the third and fourth 
exceptions filed to the report of the Master are sus¬ 
tained, the Master’s report is disapproved, and the 
petition for approval of the articles of incorporation 
is refused.” 

Not content with creating a competitive body with a de¬ 
ceptively similar corporate title, Appellees attempted to 
entice and solicit entire chapters away from Appellants’ 
organization, and to obtain members from among eligible 
Gold Star Mothers through the confusion of the identity 
of the two organizations. The Appellees have particular¬ 
ized in soliciting members for their organization in areas 
where Appellants already have established Gold Star 
Mother chapters rather than contenting themselves with 
areas free of Appellant’s organization. The Appellees have 
gone so far as to solicit Gold Star Mothers for membership 
while the mother is at the National Cemetery attending re¬ 
burial services for her son or daughter and is in a bereaved 
state of mind. Such conduct can cause nothing more than 
harm and injury to the dignity and reputation of the Gold 
Star Mother organization as established by Appellant over 
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a large period of years of public relations. The Appellees 
have also solicited funds from the public under the guise 
that it was the recognzied “National’’ organization of all 
Gold Star Mother groups, and have had the audacity to 
communicate with and have even solicited funds from mem¬ 
bers of Appellant’s organization under pretext that it was 
the appellant “National” organization. The Appellees 
have also solicited funds from the public for w T ork in Vet¬ 
erans’ hospitals although it has not been approved by the 
Veterans’ Administration to wmrk in Veterans Hospitals, 
as well as for other projects to which the solicited funds 
are never applied. The Appellee organization further does 
not limit its membership to mothers of sons or daughters 
who lost their lives while serving with the Armed Forces 
of the United States but has admitted to membership 
mothers whose sons w T ere civilians with the United States 
Merchant Marine or with the armed forces of allied coun¬ 
tries. There are appropriate organizations for such 
persons but their membership in a Gold Star Mother 
organization as that term is used and is known under the 
law is confusing to the public and to Gold Star Mothers 
who are prospective and eligible members. The Appellees 
also have adopted symbols, titles to national offices and 
stationery deceptively similar to those of Appellant. 

As early as October, 1949, Appellant’s officers had 
made arrangements w T ith appropriate authorities of the 
National Cemetery at Arlington to hold the annual National 
Gold Star Mothers’ Services on Sunday, September 24, 
1950, at 1:00 o’clock in the afternoon at the Tomb of the 
Unknown Soldier, and at the Amphitheater, and for the use 
of the Carillon, and Appellant thereupon proceeded in the 
summer of 1950 to issue its official invitations to patriotic 
organizations, U. S. Government officials, foreign diplo¬ 
matic corps, and other to attend the ceremonies at 1:00 on 
September 24, 1950. With full knowledge that Appellant 
had sponsored said service and had issued its official in¬ 
vitations, officers of Appellee caused to be obtained on Sep- 
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tember 18, 1950, a permit to bold like services at the Na¬ 
tional Cemetery on September 24, 1950, at 10:30 a.m. and 
sent its invitations to the same persons to whom Appellant 
had addressed its, including officials of the United States 
and foreign governments and other patriotic organizations 
thereby causing considerable confusion among said in¬ 
vitees and creating harmful public relations for Appellant 
and all Gold Star Mothers. The Appellant thereupon 
sought the above mentioned injunction in the lower Court 
and has set forth in its complaint in general allegations the 
conduct of Appellees as above stated. 

POINTS ON APPEAL. 

1. The Court below erred in its statement and applica¬ 
tion of the law to the particular facts in this case. 

2. The Court below erred in granting Appellees’ motion 
to dismiss without first affording Appellant an opportunity 
to prove and establish facts in support of its claim that the 
corporate names were confusing to prospective members, 
the general public and government officials and that Appel¬ 
lees followed a course of calculated conduct tending to mis¬ 
lead the public and cause harm and injury to Appellant. 

SUMMARY OF ARGUMENT. 

The law of the District of Columbia conforms to the uni¬ 
versally well recognized rule that a corporation by its prior 
adoption and use is entitled upon the principle of unfair 
competition to protection against the use of the same or a 
similar name by another corporation carrying on a similar 
business when such use and the accompanying calculated 
eonduct of the user is apt to and does mislead and confuse 
the public and causes injury and harm to the first corpora¬ 
tion and is an imposition upon the public. This rule of 
law not only applies to corporations engaged in commercial 
enterprises but also to corporations having solely fraternal, 
benevolent, and charitable objectives. 


The Motion to Dismiss filed by Appellees raised ques¬ 
tions of fact particularly regarding- the deceptive similarity 
of the two corporate names as well as the accompanying 
conduct of appellees causing consequent confusion in 
the minds of the general public, which should have been 
passed upon by the lower Court only after hearing all of 
the evidence which might be presented to the Court by 
Appellant in support of its claim. 

It follows therefore that Appellees’ Motion to Dismiss 
should not have been granted by the lower Court. 

ARGUMENT. 

I. 

The Law of the District of Columbia Affords Protection to 
an Eleemosynary Corporation Against the Use by 
Another Eleemosynary Corporation of a Similar Cor¬ 
porate Name and Calculated Conduct which is Apt to 
and does Mislead the General Public and Causes Harm 
and Injury to the First Eleemosynary Institution. 

It is a universally well recognized rule of law that a 
corporation by its prior adoption and use is entitled upon 
the principle of unfair competition to protection against 
the use of the same or similar name by another corporation 
carrying on a similar business when such use and the 
accompanying calculated conduct of the user is apt to and 
does mislead the public and causes harm and injury to the 
first comer and is an imposition upon the public. See cases 
of Mutual Export & Import Corp. v. Mutual Export & In t- 
port Corp . 241 Fed. 137; Sweet Sixteen Co. v. Sweet “16” 
Shop 15 F (2d) 920; Terminal Barter Shops v. Zoberg 28 
F (2d) 807; American, Clay Mfg. Co. v. American, Clay 
Mfg. Co. 198 Pa. 189, 47 Atl. 936; Chas. S. Higgins Co. v. 
Higgins’ Soap Co. 144 N. Y. 462, 39 N. E. 490; Dodge Sta c- 
tionery Co. v. Dodge 145 Cal. 380, 78 Pac. 879; Wood v. 
Wood 79 Or. 181,151 Pac. 969, and cases cited, 66 ALP 950 
to 1033,115 ALB 1243 to 1255. 
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The above rule of law applies not only to corporations 
engaged in commercial enterprises but also to corporations 
having solely eleemosynary objectives. The foremost 
authority on unfair competition is NIMS who states in 
Section 86 of his Treatise on “Unfair Competition,” Fourth 
Edition, with respect to the law of unfair competition as 
applied to the names of charitable and educational corpo¬ 
rations and of fraternal or political societies as follows: 

“An eleemosynary or charitable corporation which 
sells no goods is nevertheless under the protection of 
the law of unfair competition. Distinct identity is just 
as important to such an organization at times, as it is 
to a commercial company. Its financial credit is in its 
ability to raise funds, its general reputation, the repu¬ 
tation of those managing and supporting it, are all at 
stake if its name is used by some other organization 
and the two become confused in the minds of the pub¬ 
lic. The existence of two charitable organizations in 
one city or two in one section of the country, both of 
which bear names in which the words “Young 
Women’s Christian Association” appeared can not be 
but an injury to one another. The evils of such a con¬ 
dition are clearly shown in the cases given in the notes 
below. There can be no monopoly in charitable activi¬ 
ties. No one should be deprived of the luxury of doing 
good. But it is, it seems to me, a proper question al¬ 
ways as to methods. If the methods are improper or 
unfair, to the harm and detriment of others with estab¬ 
lished rights, even if the results are meritorious, such 
methods should be discouraged.” (Italics supplied) 

The real principle behind such law is based on the duty of 
a Court of Equity to protect the public rather than a prop¬ 
erty right in the complainant, although such right is a sub¬ 
ject for proper equity protection. 

In the case of Salvation Army in United States v. Ameri¬ 
can Salvation Army 120 N. Y. S. 471 (1909), the court 
granted an injunction. The Salvation Army was started in 
1878 by General Booth of London, who originated the name 
and was the first to apply it to the conduct of a religious 





organization. In 1880 General Booth sent followers to the 
United States who organized the complaining organization. 
By 1884 the original organization had 80 posts in various 
states, 300 officers, and several thousands members. It was 
given a special New York Charter in 1889. By 1909, it had 
800 posts and 30,000 members. It depended mainly on con¬ 
tributions for its support, and issued a publication entitled 
“War Cry” which sold 50,000,000 copies per year. The 
defendant organization was incorporated in 1896 under a 
Pennsylvania Charter. It made use of similar titles and 
its members wore rank insignia and uniforms similar to 
the plaintiff organization. It also operated in 12 states, 
had 300 offices and 2500 members. It also published a news¬ 
paper entitled “The American War Cry” subsequently 
changed to “American Salvation Army War Cry.” The 
Defendant’s agents falsely represented themselves as rep¬ 
resenting and operating for the Salvation Army and re¬ 
ceived donations of money and clothing on the strength of 
such representations. Many of the facts in this case are 
remarkedly similar to facts which Appellant would estab¬ 
lish at a trial. The Court in granting the injunction 
against the use of the corporate name and the harmful con¬ 
duct, stated on page 474: 

“It is so clear as to hardly justify discussion that 
the purpose of the defendant in assuming the names 
“American Salvation Army” for its organization and 
the ‘American War Cry’ for its paper and its adoption 
of the military titles and uniforms and its whole 
scheme of procedure was to take advantage of the long- 
established and widespread public knowledge of the 
Salvation Army and to receive for itself whatever 
benefit might flow therefrom. While its object in 
organizing may have been laudable, its assumption of 
the physical attributes of its predecessor in the field, 
with slight and colorable differences, was obviously 
an imitation, and calculated, if not deliberately de¬ 
signed, to deceive.” 

In the case of the Trustees of Columbia University in City 
of New York v. Axenfeld et aZ. } 241 NYS 4 (1930), where 
the Defendant conducted a business under the name of 
“Columbia Educational Institute,” the Court in granting 
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the injunction sought by Plaintiff against the use of the 
name “ Columbia ” stated on page 4: 

“The conclusion is irresistable that Defendant in 
adopting name did so with deliberate design of convey¬ 
ing to the public the impression that they were identi¬ 
cal or associated with Plaintiff.’’ 

So like the instant case. Because Appellant has been since 
its organization the recognized “national” body of all or¬ 
ganized Gold Star Mother groups, the choice of the name 
“National Gold Star Mothers” by Appellees can be con¬ 
sidered no more than a deliberate design calculated to de- 
cive and confuse the public and cause injury and harm to 
Appellant. 

In the case of The Daughters of Isabella No. 1 The Na¬ 
tional Order of the Daughters of Isabella, 83 Conn. 679 
(1910), Plaintiff sought an injunction to restrain Defend¬ 
ant from organizing branches in Connecticut under the 
name of “Daughters of Isabella,” The Plaintiff was in 
existence for a number of years in Connecticut as a volun¬ 
tary association before its incorporation in 1904 and was 
authorized to start branches. Defendant organized in New 
York in 1903 under the name of “National Order of 
Daughters of Isabella” and although not so authorized by 
its charter, it established a branch chapter in Naugatuck, 
Connecticut, called “Court Juana No. 8, Daughters of Isa¬ 
bella.” The Court in granting the injunction stated on 
pages 682-684: 

“The Court (lower Court) found that Defendants 
have carried on in this State an active campaign for 
the organization of subordinate courts or branches, 
and in so doing so have misled and deceived the pub¬ 
lic, caused confusion and uncertainty in Plaintiff’s af¬ 
fairs, and injured it pecuniarily and otherwise. 

• • • • 

“The words “Daughters of Isabella” are the dis¬ 
tinctive words in the name of each of the corporations. 
They are common to all of them, and are the ones by 
which the public designates the members of the differ¬ 
ent corporations. Whether such members belong to the 
National Circle or Order or the State Circle or sub- 
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ordinate circles is a matter which concerns the mem¬ 
bers only. To the public they are all Daughters of Isa¬ 
bella. The finding makes it clear that Plaintiff’s first 
adopted these words as distinctive of their association 
and activities, and that the voluntary association out of 
which they grew were using them several years before 
Defendant organized. 

• • • • 

“The Court finds that the effect of this use of the 
name by the Defendant has been, as alleged in the com¬ 
plaint, to cause confusion and uncertainty, in Plain¬ 
tiff’s business, to injure them pecuniarily and other¬ 
wise, and to deceive and mislead the public. In such a 
case an injunction lies in favor of the corporation using 
the name to restrain another corporation thus attempt¬ 
ing to appropriate and use it.” 

The conduct of Appellees in the instant case is remarkedly 
similar to that of the Defendants in the above case, par¬ 
ticularly with the organization of chapters in areas where 
Appellant’s chapters already are in existence. 

For additional cases wherein eleemosynary institutions 
were afforded protection against simulation of its cor¬ 
porate name and against conduct tending to injure it, see: 
BPO Elks v. Improved BPOE of the World, 205 N. Y. 459 
(1912); Society of the War of 1812 v. Society of the War 
of 1812 in the State of New York, 62 N. Y. S. 355 (1900); 
Columbia Grammar School, v. Clauson, 200 N. Y. S. 768 
(1923); Knights of the Maccabees of the World v. Searle, 
75 Nebraska 285 (1905); Grand Lodge, K. P. v. Grand 
Lodge, K. P., 174 Ala. 395, 56 So. 96; Benevolent <& P. Or¬ 
der of Elks v. Imperial Benev. <& P. Order of Elks, 122 Tenn. 
141, 158 S. W. 389; Grand Temple & Tabernacle K. D. T. 
v. Independent Order, K. D. T., 44 S. W. (2) 973; 
International Committee Y. W. C. A. v. Y. W. C. A. of 
Chicago, 194 Ill. 1949 (1902), 62 N. E. 551; Brooklyn He¬ 
brew Home <& Hospital v. Jewish Home, 192 N. Y. S. 201 
(1921), and cases cited in 66 A. L. R. 950 to 1033 and 115 
A. L. R. 1243 to 1255. 

Judge Holtzoff of the lower Court recognized that the 
aforesaid rule of law as applied to eleemosynary institu- 
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tions existed elsewhere but stated that such was not the 
law in the District of Columbia, citing the case of Grand 
Lodge v. Grimshaw, 34 App. D. C. 383 (1910) in support 
thereof. It is true that in all of the cases which Appellant’s 
counsel have found to have been decided in the courts of the 
District of Columbia involving the particular legal issue 
herein raised, the injunctions have been refused. Appel¬ 
lant respectfully maintains, however, that the refusal of the 
injunction in each case was due to the facts existing in each 
individual case and not because the Courts in the District 
of Columbia did not recognize the aforesaid mentioned rule 
of law. In fact the Court in each instance specifically 
appeared to recognize the rule of law as stated above but 
did not feel that the cases presented were ones for injunc¬ 
tive relief. The facts in the three cases involving this ques¬ 
tion which have been decided by the Courts of the District 
of Columbia can readily be distinguished from the instant 
case by their facts. In the case of The Most Worshipful 
Grand Lodge Free, Ancient, and Accepted Masons of the 
District of Columbia v. Grimshaw, supra, former members 
who were expelled from an organization of colored free 
masons entitled “Most Worshipful Grand Lodge of Free 
and Accepted Masons of the District of Columbia”, oper¬ 
ating under an English charter, organized, under a D. C. 
charter, an organization entitled “Most Worshipful Grand 
Lodge, Free, Ancient, and Accepted Masons,” the only dif¬ 
ference in name being the word “Ancient”. After exist¬ 
ing in this manner for ten (10) years, both organizations 
sought injunctions against the other to restrain the use of 
the name and as being the regular and accredited represen¬ 
tative of the colored mason organization in Washington, 
D. C. There was no evidence of pecuniary loss, nor any 
evidence that anyone had been deceived by the names or 
pretentions of either organization. The lower Court 
granted the injunction to the first organization and denied 
the injunction to the second organization, but the Court of 
Appeals reversed the granting of and affirmed the refusal 
of injunction stating at page 385: 
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“The principles upon which Courts of Equity pro¬ 
ceed in restraining the simulation of names is not that 
it is property required by one party in the name hut to 
prevent fraud and deception in the dealing with the 
party charged with the simulation of a name used by 
another in a similar business or manufacture. • • • 
Courts of Equity do not exercise jurisdiction to inquire 
into and adjudicate the right of different associations 
for charitable or religious objects to hold themselves 
out to he the regular and only accredited representa¬ 
tive of some particular order or religious system. 
There must be some pecuniary injury resulting from 
the use of a name that may have been adopted by an¬ 
other, to warrant inquiry and justify relief the injury 
must not be fanciful or sentimental but real. It must 
he substantial and such as a court of equity, upon prin¬ 
ciples of justice, will interpose to prevent. 

“Applying this principle to the facts alleged and 
proved, we are of the opinion that the Court was right 
in dismissing the complainant’s bill, but erred in grant¬ 
ing the prayer of the cross bill.” 

It is clear that the Court recognized that a non-profit cor¬ 
poration would be entitled to protection against a simula¬ 
tion of its name by another non-profit organization if there 
was real injury to the first organization and to the public. 
It just so happens that in the above case no such injury was 
proved, and undoubtedly a very vital factor in influencing 
the Court y s decision was the fact that the two organiza¬ 
tions stood side by side for ten years without litigation and 
there was no proof of confusion or injury . In most all 
cases of this nature where injunctions have been denied, 
the question of laches is relied upon heavily by the Court 
to deny the injunction. Clearly there is no laches in the. 
instant case and the Appellant stands ready to prove its 
allegations as to confusion and injury. The basic decision 
in the District of Columbia on this subject is the case of 
La Tosca Social Club v. La Tosca Social Club, 23 App. D. C. 
96 (1904). For about six years there was an unincor¬ 
porated association known as the “La Tosca Social Club,” 
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when three out of the total of twelve members caused it to 
be incorporated in the District of Columbia under the name 
of the unincorporated association. Thereupon, about half 
of the members withdrew and about ten months later incor¬ 
porated themselves as the “Original La Tosca Social 
Club.” The Court refused to enjoin the use of the latter 
name as it was of the opinion that the first corporation 
formed had no right to the name because the name actually 
belonged to the majority members of the unincorporated 
association who later formed the second corporation. The 
Court also pointed out that the names of both parties were 
purely arbitrary and fanciful and that the name “La 
Tosca” had no application to nor conveyed the idea of the 
nature and objects of the social clubs formed. Regarding 
this case Nims states “such a decision would seem ques¬ 
tionable where there is a likelihood of the public being 
misled by such closely similar names.” The Court in the 
course of its opinion stated on page 105: 

“The authorities all concur in holding to the general 
principle that whether the Court will interfere by in¬ 
junction in this class of cases must depend upon the 
circumstances of the particular case; the identity or 
similarity of the names; the identity of the business of 
the respective parties or corporations; how far the 
name is a true description of the kind and nature of 
the business carried on; the extent of the confusion 
which may be created or justly apprehended, and other 
circumstances which might justly influence the judg¬ 
ment of the Judge in granting or withholding the rem¬ 
edy by injunction. * * * It is only in plain cases of 
wrong and mischief that the Court will be disposed to 
apply the strong remedy by injunction to restrain the 
use of a name. The business operations of a party or 
corporation should not be restrained upon mere specu¬ 
lation or possible injury, because of the use of a par¬ 
ticular name claimed by another. The injury must be 
shown to be real and such as a Court of Equity, upon 
principle of justice will interpose to prevent. 

• • t • 
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“One can well understand a certain fancy name being 
so attached to a business as to indicate that business 
and that business alone, and that another man using 
the same fancy name in carrying on a similar business 
might be convicted of an intention to defraud from 
that circumstances alone. That might well be, but still 
after all it is merely a question of evidence. * * * 
“There is no right to the injunction merely from the 
similarity of names; there must be injury shown to 
result therefrom. * * *” 

Clearly by the above statement, the Court also recognized 
the existence of the principle of law being urged by Appel- 
lant, but merely felt that it should not be applied to the facts 
as established in that case. In the first place, the Court felt 
that the name meant nothing and therefore would not in¬ 
volve a question of confusion. In the next place, there was 
no evidence of real injury particularly when there were 
only twelve persons connected with the entire affair. 
Lastly, the Court felt that the Plaintiff’s had no right to 
the name because as a minority they had no right to incor¬ 
porate the club without the consent of the majority mem¬ 
bers and that therefore the name really belonged to the 
majority members who formed the second corporation. In 
the instant case, there are thousands of members and a 
considerable portion of the public involved with substan¬ 
tial injury to the Appellant and there is no question but 
that Appellant is the first comer. It will be further noted 
that the Court specifically stated that whether an injunc¬ 
tion would lie depends entirely upon the circumstances of 
each case . The lower Court has not allowed Appellant to 
establish its claim at a trial upon the issues. The com¬ 
plaint clearly sets forth a case of unfair competition on 
the part of Appellees within the above announced prin¬ 
ciples of law. 

The only other case in the District of Columbia which 
has been found by this brief writer is the case of Lemon v. 
Kirkland , 44 App. D. C. 514 (1916), wherein the Supreme 
Grand Secretary of Loyal Orange Institution of the United 
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States of America, a fraternal order, sued another who 
was ousted and claimed to be the Supreme Grand Secre¬ 
tary of a spurious lodge. The Court held this merely to 
be an internal fight of two factions fighting one another 
and in no way involving pecuniary loss or the public. The 
Court further stated on page 514: 

“There is no allegation in the Bill to the effect that 
any person had dealt with the Defendant and his fac¬ 
tion under mistaken apprehension that he was dealing 
with Plaintiffs and their faction, nor is there any alle¬ 
gation of an actual pecuniary loss to Plaintiff’s fac¬ 
tion.” 

There is, of course, a completely different situation exist¬ 
ing in the case at bar, for the Appellant has alleged other¬ 
wise and stands ready to prove the allegations which should 
entitle it to relief. 

It is clear from the above decisions that the law of the 
District of Columbia is no different than the universally 
well recognized rule of law and that a Court of Equity in 
the District of Columbia will, under proper circumstances, 
restrain a second corporation from simulating a corporate 
name adopted by a prior corporation even though they are 
both eleemosynary organizations engaged in the same work, 
particularly when such simulation is obviously intentional 
and the accompanying conduct of the second user is calcu¬ 
lated to cause confusion to the public and harm and injury 
to the first user. 

The lower Court was therefore in error in holding that 
the law of the District of Columbia does not afford protec¬ 
tion to an eleemosynary institution for simulation of its 
name and accompanying conduct by the user causing con¬ 
fusion in the minds of the public and injury to the first user 
of the corporate name. 
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n. 

The Appellant’s Complaint Alleged Facts which Entitled 
It to Injunctive Relief and It should have been Afforded 
an Opportunity to Present Evidence in Support of Its 
Claim. 

Despite the fact that a court of competent jurisdiction 
had already denied to Appellees the use of the name “Na¬ 
tional Gold Star Mothers” because of its deceptive simi¬ 
larity to the Appellant’s corporate title and because of the 
obvious attempt on part of the Appellees to mislead the 
public and injure the Appellant, and despite the fact that 
all reported cases involving such issues evidence that in¬ 
junctions were granted and denied only after the Court 
had a complete trial of the facts alleged in the complaint, 
the lower Court arbitrarily decided that, even if the law 
of the District of Columbia permitted such action, the two 
names were sufficiently dissimilar to warrant a conclusion 
on its part that there could be no confusion in the minds of 
the public or in the minds of eligible members. As to the 
latter, the lower Court even went so far as to state that it 
made no difference even if an eligible Gold Star Mother 
did join one organization because of confusion with the 
other. This, of course, is not a correct statement of the 
law particularly if the second organization adopted the 
deceptively similar name for the purpose of misleading the 
public and prospective members and causing injury to the 
first user. The lower Court was obviously prejudging the 
case with respect to the fact issue as to whether or not the 
two names were so similar as to cause confusion among the 
public et al and as to whether or not the Appellees’ con¬ 
duct caused harm and injury to Appellant, and did not, as 
it should have done, after a full hearing of the evidence 
presented, take into consideration that the test of confusion 
is whether the uninformed and ignorant portion of the pub¬ 
lic in contrast to the informed and intelligent public would 
be and have been confused by the deceptive similarity of 
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the two corporate titles and the accompanying conduct of 
Appellees. 

The lower Court cites as examples that there is the Amer¬ 
ican Legion, the American Veteran’s Committee and the 
Amvets. Appellant respectfully submits that there is an 
obvious distinction in names of these organizations, and 
also each organization, although competing for member¬ 
ship, makes strenuous efforts to disassociate themselves 
from the other veteran’s organizations, and to make sure 
that the public and prospective members know the complete 
distinction between their organization and the others, with 
absolutely no intention to trade upon or take advantage of 
the prior veteran’s organization’s name or reputation. The 
lower Court also cites the case of the National Broadcast¬ 
ing Company and the American Broadcasting Company in 
the commercial field. Obviously these companies have 
spent millions of dollars making sure that the public can 
distinguish the two organizations, and there is no intent 
on the part of either organization to take advantage of the 
other’s name and reputation. Should Appellant he re¬ 
quired to expend its meager funds in advertising to the 
world the distinction between the two organizations? It is 
agreed that under normal circumstances there would he 
sufficient distinction between the two names “American” 
and “National” to distinguish the two organizations, but 
the lower Court refused to recognize that because the Ap¬ 
pellant was the recognized “national” body and had been 
so for over a period of twenty years, the use of the appel¬ 
lation “national” by the Appellees naturally causes con¬ 
fusion among the prospective eligible members, the general 
public, and government officials. The use of the appella¬ 
tion “National” by the Appellee’s corporation is even con¬ 
fusing to members of Appellant’s own organization because 
they are accustomed to and know the charter governing 
body as the “national” organization of the “American 
Gold Star Mothers”. 
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It is also obvious that the Appellee’s choice of name was 
in bad faith particularly when they had agreed during liti¬ 
gation to adopt another name not so similar to that of Ap¬ 
pellant. The Appellant also alleged in its Complaint that 
the Appellees in addition to intentionally adopting a de¬ 
ceptively similar name were pursuing a course of conduct 
tending to injure and harm Appellant and to confuse and 
mislead prospective members, the general public and gov¬ 
ernment officials. The Appellant stands ready to establish 
the allegations in its complaint. 

The Appellant does not claim that it originated the idea 
of Gold Star Mothers, or that it was the first Gold Star 
Mother organization, or that it is the only existing Gold 
Star Mother organization, or that it is entitled to the ex¬ 
clusive right to solicit for membership eligible Gold Star 
Mothers, or to the exclusive right to the Arlington Ceme¬ 
tery on “Gold Star Mother’s Day”. The Appellant does 
claim, however, that it was first to be organized on a na¬ 
tional basis, that it is and has been for more than twenty 
years the recognized “national” organization of American 
Gold Star Mothers, as recognized by the public, prospec¬ 
tive eligible members, and government officials, and that 
for that reason it is entitled to protection from an inten¬ 
tional simulation of its corporate title with accompanying 
calculated conduct by the user to mislead and confuse the 
public, prospective eligible members, government officials 
and to cause harm and injury to Appellant. There is no 
reason for Appellees to have adopted the word “National” 
in its corporate title unless it did so with the deliberate in¬ 
tentions aforesaid, as there are a multitude of other names 
available to it which are completely dissimilar to that of 
Appellant’s and would avoid confusion. The Appellant ob¬ 
jects to the use by Appellees in its corporate title of the 
phrase “Gold Star Mothers” not so much because it is the 
same as Appellant’s title, but because the Appellee’s or¬ 
ganization does not limit its membership to “Gold Star 
Mothers” as that term is legally used and commonly known 
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and for that reason the use of the appellation “Gold Star 
Mothers” is deceptive to the public, government officials 
and prospective members. The Appellants feel that the 
Appellees should be required to adopt some other name 
particularly to eliminate the title “National” from their 
corporate title, which will automatically serve to distin¬ 
guish the two organizations and will undoubtedly serve to 
prohibit any conduct on part of Appellees to deliberately 
confuse the two organizations in the minds of others. 

Whether or not Appellant is and has been the recognized 
national organization of the American Gold Star Mothers, 
whether or not it was the first comer in the field as a na¬ 
tional organization, whether or not the names are so simi¬ 
lar as to cause confusion among the public, government 
officials and prospective members, whether or not the sym¬ 
bols, national office titles, stationery of the two organiza¬ 
tions are similar and designed to confuse, whether or not 
Appellees deliberately and intentionally chose their corpo¬ 
rate title and> have pursued a course of conduct calculated 
to mislead and deceive the public, government officials, a/nd 
prospective members and cause harm and injury to Appel¬ 
lant, or whether or not Appellant has and will suffer real 
harm by reason of Appellees’ simulation of its name and 
accompanying conduct, are all questions of fact, which have 
been pleaded by Appellant and which must be passed upon 
by the Court before it can apply or deny injunctive relief 
pursuant to its general equity powers granted under Title 
11, Sections 306 and 325, District of Columbia Code (1940). 
The Statements of Appellees in their Motion to Dismiss 
raised issues of fact particularly with respect to Appellant 
being the first comer and the recognized national organiza¬ 
tion, and whether or not Appellant has and will suffer any 
real injury. 

In considering a Motion to Dismiss, the Court should view 
the allegations in the Complaint in a light most favorable to 
the pleader and the truth of facts well pleaded, and a judg¬ 
ment on the Motion to Dismiss should not he entered unless 
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it appears to a certainty that the Plaintiff would not be i 
entitled to relief under any statement of facts which could 
be found in support of its claim, and further, no matter 
how lightly it may seem, that the Plaintiff may be unable to 
prove its case it is entitled upon averring a claim to try 
and prove it. Obviously, the Appellant’s Complaint has al¬ 
leged material facts, which if established, would entitle it 
to injunctive relief under the applicable law. The Appel¬ 
lant therefore should be entitled to its day in Court and a 
full hearing on the alleged facts. 

A principle case on the disposition of Motions for Dis¬ 
missal or Summary Judgment appears to be the case of 
Michel v. Weir, 8 FRD 464 (D.C. W.D. Pa.—1948) involving 
an accounting and other relief in connection with patent 
infringement, wherein the Court considered numerous 
motions under Federal Rules of Civil Procedure 12(c) and 
56(b). In considering the motion of two of the Defendants 
for dismissal under Rule 12(c) or 56(b), the Court stated 
on page 470: 

“It is well settled that in all motions to dismiss and 
in motions for summary judgment, affidavits filed in 
their support may be considered for the purpose of 
ascertaining whether or not an issue of fact is pre¬ 
sented but they cannot be used as a basis for deciding 
the fact issue. An affidavit cannot be treated as proof 

contradictory to well pleaded facts in the Complaint. 

# # * 

“It is necessary that the Court view the allegations 
of the Complaint in a light most favorable to the Plain¬ 
tiff and the truth of all facts well pleaded. Judgment 
should not be entered in favor of Defendants unless it 
appears to a certainty that the Plaintiff would not be 
entitled to relief under any state of facts which could 
be proved in support of his claim; further, no matter 
how lightly it may seem that Plaintiff will be unable to 
prove his case, he is entitled, upon averring a claim, to 
an opportunity to try and prove. Frederick Hart and 
Co. v. Rocordograph Corporation, supra; Peckham v. 
Ronrico Corporation, D.C. 7 FRD 324 -Norton v. Schot- 
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meyer, D.C. 72 F. Supp. 188; Ulen v. American Air¬ 
lines, D.C., 7 FRD 371. 

# * * 

“In addition, the federal rules providing for sum¬ 
mary judgment should be temperately and cautiously 
used lest abuse reap nullification. 

* # • 

“Under Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, 28 USCA, which provides for summary judg¬ 
ment, it was not intended to deprive litigants of a right 
to a full hearing on the merits if any issue of fact ex¬ 
ists. The procedure was not intended to be used as a 
substitute for a regular trial where the outcome of the 
litigation depends on disputed questions of fact. 

# * * 

“All doubts as to the existence of a genuine issue as 
to a material fact must be resolved against the party 
moving for a summary judgment. * * * 

“The Court is without right to draw inferences fav¬ 
orable to a movant for summary judgment or plead¬ 
ings. In that situation all reasonable intendments and 
inferences from the pleadings are, as a matter of law , 
to be taken against the movant and in favor of the op¬ 
ponent. 

# * • 

“A motion for summary judgment should be denied 
if under the evidence reasonable men might reach dif¬ 
ferent conclusions.” 

The Appellant’s Complaint clearly alleges facts entitling 
it to equitable relief under the law of the District of Co¬ 
lumbia and these facts must be taken as true for the pur¬ 
pose of Appellees ’ Motion to Dismiss, be it under Rule 12 or 
56. The Complaint clearly alleges that the two corporate 
titles are so deceptively similar that they are misleading and 
confusing and that they have misled and confused govern¬ 
ment officials, the general public and prospective members. 
The lower Court apparently arbitrarily or otherwise ig¬ 
nored and failed to consider the truth of Appellant’s alle¬ 
gations in this respect when it decided for itself that the 
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names were not so similar as to be confusing, and this in 
face of the fact that another Court of competent jurisdic¬ 
tion had already found the names confusing and misleading 
to the public. Although the lower Court might conceivably 
take judicial cognizance of the fact that the two corporate 
titles are not misleading or confusing, which is not so ad¬ 
mitted by Appellant, it can not ignore the remainder of 
Appellant’s Complaint alleging an accompanying course of 
conduct causing confusion to the public and others and 
harm to Appellant, for it is the combination of the confus¬ 
ing names and the conduct upon which Appellant’s claim 
for relief is based. The Appellee’s course of conduct there¬ 
fore is a genuine issue of fact which must be tried before 
the appropriate law can be applied to the instant case. The 
lower Court gave no consideration whatsoever to Appel¬ 
lant’s allegation in this regard. 

As indicated by the above cited case of Michel v. Weir, 
the law is well settled that whether a motion to dismiss has 
been filed under Rule 12 or Rule 56 of the Federal Rules of 
Civil Procedure, the facts pleaded in the Complaint must 
be deemed as true and the motion will be granted only if 
there are no genuine issues of fact to be resolved and the 
judgment is authorized only when the moving party is en¬ 
titled to judgment as a matter of law, where it is quite clear 
what the truth is and no genuine issue remains for trial. 
This Court has so stated in the case of United Meat Co., 
Inc. v. R.F.C., 174 F. (2d) 528 (1949), in quoting the United 
States Supreme Court in the case of Associated Press v. 
U.S., 326 U.S. 1 (1945): 

“We agree that Rule 56 (FRCP) should be cau¬ 
tiously invoked to the end that parties may always be 
afforded a trial where there is a bona fide dispute of 
facts between them.” 

and also the cases of Hunter v. Mitchell, 180 F. (2d) 763 
(1950), Minor et al v. Washington Terminal Co., Inc., 180' 
F. (2d) 10 (1950). 
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In the case of Albert Dickinson Co. v. Mellos Peanut Co. 
of Illinois, 179 F. (2d) 265 (1950) (CCA 7), the Court held 
that the Trial Court was not justified in granting summary 
judgment on basis of a side-by-side visual comparison of 
trade marks. This is no different than the lower Court 
here deciding for itself without hearing evidence that the 
two corporate titles were not confusing. The Federal 
courts in all jurisdictions have been uniform in interpreting 
Rule 12 and Rule 56 of the Federal Rules of Civil Proce¬ 
dure as stated above. See Sharkey v. National Broadcast¬ 
ing Co., Inc. et al, 93 F. Supp. 987 (1950) (S.D. N.Y.); 
Woods et al v. Whelan, 93 F. Supp. 401 (1950) (E.D. Pa.); 
Silvray Lighting, Inc. v. Versen et al, 10 F.R.D. 507 (1950) 
(D.N.J.); National Multiweaving Co. v. Young, 19 F.R.D. 
441 (1950) (ND. Texas); Munn v. Robinson et al, 92 F. 
Supp. 60 (1950) (W.D. Ark.); Love et al v. U.S. Rubber Co., 
92 F. Supp. 174 (1950) (M.D. Pa.); Maytag Atlantic Co., 
Inc. v. Hamilton Mfg. Co., 91 F. Supp. 75 (1950) (E.D. 
NY.); Bridgeport Brass Co. v. Bostwick Laboratories, 181 
F. (2d) 315 (1950) (CCA-2); Stevens et al v. Howard D. 
Johnson, 181 F. (2d) 390 (1950) (CCA 4); Zig Zag Spring 
Co. v. Comfort Sparing Corporation, 89 F. Supp. 410 (1950) 
(D. N.J.); Grimes et al v. New York Life Ins. Co., 84 F. 
Supp. 989 (1949) (E.D. Pa.); Fletcher v. Bryan, 175 F. (2d) 
716 (1949) (CCA 4); Lane Bryant, Inc. v. Maternity Lane, 
Limited of California, 173 F. (2d) 559 (1949) (CCA 9); 
Butcher v. United Electric Coal Co., 174 F. (2d) 1003 (1949) 
(CCA 7); Burt et al v. Bilofsky et al, 9 F.R.D. 299 (1949) 
(D. N. J.); Brinick v. Reading Co., 9 F.R.D. 420 (1949) 
(ED. Pa.); Staffin Lewis Corporation v. Rose Derry Co., 9 
F.R.D. 704 (1950) (D. Mass.); Preston v. Aetna Life Ins. 
Co., 174 F. (2d) 10 (1949) (CCA 7). 

Assuming therefore that the law of the District of Co¬ 
lumbia affords protection against simulation of a corporate 
title of an eleemosynary organization and accompanying 
conduct on the part of the user to cause confusion to 
others, Appellant contends that there are genuine issues 
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of fact as aforesaid to be tried by the lower Court and it 
was an error for said Court to have granted Appellee’s 
motion without giving Appellant an opportunity to present 
evidence in support of its allegations. 

CONCLUSION. 

For the reasons set forth above, it is respectfully sub¬ 
mitted that the lower Court’s Order of Dismissal of Ap¬ 
pellant’s Complaint be reversed and the case remanded to 
the lower Court for trial upon issues w T hich may be raised 
by Answer or further pleadings of Appellees. 

Respectfully submitted, 

Robert V. Smith, 

Attorney for Appellant, 

815 - 15th Street, N. W., 
Washington, D. C. 

Of Counsel: 

Smith, Ristig & Smith, 

815 15th Street, N.W. 

Washington, D. C. 
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American Gold Star Mothers, Inc., 1507 M Street, N. W., 
Washington, D. C., Plaintiff 
v. 

National Gold Star Mothers, Inc., a Corporation, 2907 
M Street, N. W., Washington, D. C. 

and 

Mrs. Evangeline M. Trenchard, as President, National 
Gold Star Mothers, Inc., and as individual, Willard 
Hotel, Washington, D. C. 

and 

Mrs. Ruth Barnes, as Regional Vice President, National 
Gold Star Mothers, Inc., as Secretary of Capitol 
Chapter, National Gold Star Mothers, Inc., and as in¬ 
dividual, 3825 Cathedral Ave., N. W., Washington, D. C. 

and 

Mrs. Eunice King, as Treasurer, National Gold Star 
Mothers, Inc., and as individual, 2907 M Street, N. W., 
Washington, D. C. 

and 

Mrs. Anna Greenblatt, as Corresponding Secretary, Na¬ 
tional Gold Star Mothers, Inc., and as individual, Wil¬ 
lard Hotel, Washington, D. C., 

and 

Mrs. Hazel H. Williams, as officer of National Gold Star 
Mothers, Inc., as President of Capitol Chapter, Na¬ 
tional Gold Star Mothers, Inc., and as individual, 3408 
Dent Place, Washington, D. C. 

and 

Capitol Chapter of National Gold Star Mothers, Inc., 
3408 Dent Place, N. W., Washington, D. C., Defendants. 
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Complaint for Injunction 

The Plaintiff, American Gold Star Mothers, Inc., respect¬ 
fully shows to this Honorable Court, as follows: 

1. That Plaintiff is a non-profit charitable and patriotic 

corporation duly organized and existing under the 
6 laws of the District of Columbia; that it was organ¬ 
ized as an association on a national basis on June 4, 
1928, and was incorporated in the District of Columbia on 
January 5, 1929; that the particular purpose and objec¬ 
tives of Plaintiff are to further any and all patriotic works 
and to extend assistance to mothers whose sons and daugh¬ 
ters have made the supreme sacrifice while serving in the 
Armed Services of the United States; that Plaintiff oper¬ 
ates on the charter system and its members are mothers of 
sons and daughters who have died while in the service of 
their country during the World Wars and who are known 
as “Gold Star Mothers”; that Plaintiff has its National 
Headquarters at 1507 M Street, N. W., Washington, D. C., 
and has over 400 Chapters in the various States of the 
United States and has in excess of 25,000 members. 

2. That Defendant, National Gold Star Mothers, Inc., is 
a corporation organized on March 2, 1950, under the laws 
of the State of Delaware, and transacts business in the 
District of Columbia at 3408 Dent Place, N. W., at 3825 
Cathedral Avenue, N. W., and at 2907 M Street, N. W., all 
in Washington, D. C.; that Defendant, Mrs. Evangeline 
M. Trenchard, is President of Nati<~ lal Gold Star Mothers, 
Inc.; that Mrs. Ruth Barnes, is Regional Vice President 
of National Gold Star Mothers, Inc., and Secretary of the 
Capitol Chapter of National Gold Star Mothers, Inc., living 
at 3825 Cathedral Ave., N. W., Washington, D. C.; that 
Mrs. Eunice King is Treasurer of National Gold Star 
Mothers, Inc., living at 2907 M Street, N. W., Washington, 
D. C.; that Mrs. Anna Greenblatt is Corresponding Sec¬ 
retary of National Gold Star Mothers, Inc., that Mrs. Hajzel 
H. Williams is an officer of National Gold Star Mothers, 
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Inc. and President of the Capitol Chapter of National Gold 
Star Mothers, Inc., living at 3408 Dent Place, N. W., Wash¬ 
ington, D. C.; and that defendant, Capitol Chapter, is a 
chapter of National Gold Star Mothers, Inc., located in 
Washington, D. C. either at the residence of its President 
or Secretary, aforesaid, having received its charter from 
National Gold Star Mothers, Inc. 

3. That this is a matter within the general jurisdiction 
of the Court and that the amount in controversy exceeds 
three thousands dollars ($3,000.00). 

4. That the individual Defendants named herein were 
and have been fully aware of Plaintiff organization since its 
inception and are aware that Plaintiff is the recog¬ 
nized national organization for Gold Star Mothers; 

7 and that although knowing this to be the fact and 
with deliberate preconceived, intention and calcula¬ 
tion to unjustly, unfairly and inequitably injure, harm and 
take advantage of Plaintiff, and to deceive, confuse and 
mislead the general public and mothers w’ho are eligible 
for membership in Plaintiff organization, said individual 
Defendants caused to be organized and created the Defen¬ 
dant National Gold Star Mothers, Inc., as a Delaware 
corporation on March 2, 1950, and thereafter granted a 
charter to Defendant, Capitol Chapter of National Gold 
Star Mothers, Inc., and to a number of other chapters in 
the various States of the United States. 

5. That Defendants Teenchard and Greenblatt specific¬ 
ally, and with the aid, assistance, and abbettance of the 
other individual Defendants named herein, caused the De¬ 
fendant National Gold Star Mothers, Inc., to be organ¬ 
ized in the State of Delaware while there was in process 
litigation in the Court of Common Pleas of the First Judi¬ 
cial District of Pennsylvania, at Philadelphia, Pennsyl¬ 
vania, the matter of incorporation of National Gold Star 
Mothers, Inc., under the laws of the Commonwealth of 
Pennsylvania (No. 1148, September Term 1949) in which 
litigation Defendants Teenchard and Greenblatt specific- 




» 


» 

f 




■* 



i 

l 




5 


ally participated, that the obtaining of a charter in the 
State of Delaware by Defendants Trenchard and Green- 
blatt, pending the aforesaid litigation, was a direct viola¬ 
tion of the agreement between the parties in that litiga¬ 
tion, and the aforesaid Court of Common Pleas, on May 5, 
1950, refused to grant a charter under the laws of the Com¬ 
monwealth of Pennsylvania to National, Gold Star Moth¬ 
ers, Inc., said Court stating in its opinion that the granting 
of such a charter would prove harmful and injurious to the 
community and would be a disservice to the public because 
of the confusion that would be caused in the minds of the 
public by the existence of two organizations, both national 
in scope, with very similar corporate titles, and of like 
purpose. 

6. That commencing in October, 1949, Plaintiff’s officers 
made arrangements with appropriate authorities of the 
National Cemetery at Arlington, to hold the annual na¬ 
tional Gold Star Mothers’ services on Sunday, September 
24, 1950, at 1:00 o’clock in the afternoon at the Tomb of 
the Unknown Soldier, and at the Amphitheatre, and 
for the use of the carrillon, and Plaintiff thereupon 
8 proceeded to issue its official invitation to patriotic 
organizations, United States government officials, the 
foreign diplomatic corps, and others, to attend the cere¬ 
monies at 1:00 o’clock in the afternoon on September 24, 
1950, at the National Arlington Cemetery; that with pre¬ 
conceived intention to unjustly, unfairly and inequitably 
injure and take advantage of Plaintiff and to confuse the 
public and officials of the United States Government and 
foreign governments, Defendants caused to be obtained 
on September 18, 1950, permits to also hold services on 
September 24, 1950, at the Tomb of the Unknown Soldier 
and at the National Amphitheatre, and for the use of the 
carillon, at the National Arlington Cemetery, for the hour of 
10:30 A. M., and sent invitations to many of the same per¬ 
sons including officials of the United States government and 
foreign governments already invited by Plaintiff to attend 
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its services, thereby causing dire confusion among such in¬ 
vitees and creating harmful public relations for Plaintiff 
and all “Gold Star Mothers”. 

7. That Defendants have solicited members and funds 
for their organization from the general public and Gold 
Star Mothers without fully explaining the difference be¬ 
tween their organization, Defendant National Gold Star 
Mothers, Inc. and Plaintiff’s organization, resulting in ir¬ 
reparable monetary damage to Plaintiff incapable of being 
accurately measured but believed to be in excess of three 
thousands dollars ($3,000.00), and further resulting in con¬ 
fusion and harmful public relations among the Gold Star 
Mothers, officials of the United States government, officials 
of foreign governments, and the general public. 

8. That the name “National Gold Star Mothers, Inc.” 
was chosen specifically by Defendants Trenchard and 
Greenblatt and the other individual Defendants to unjust¬ 
ly, unfairly and inequitably injure and take advantage of 
the Plaintiff and of eligible Gold Star Mothers, and to de¬ 
ceive, confuse and mislead the general public and govern¬ 
ment officials regarding the identity of the two organiza¬ 
tions. 

9. That the past use and continued use by Defendants of 
the name “National Gold Star Mothers, Inc.” has caus¬ 
ed, is causing, and will continue to cause great harm and 
injury and monetary damage to Plaintiff, because of the 

confusion that is caused in the minds of eligible Gold 
9 Star Mothers, in the minds of government officials, 
both of the United States and foreign governments, 
and in the minds of the general public by the existence of 
two organizations with similar corporate titles and objec¬ 
tives, and by the actions of the individual Defendants 
named herein. 

Wherefore, in consideration of the aforesaid premises, 
plaintiff prays this Honorable Court, as follows: 

1. That the Defendants be temporarily and permanently 
enjoined from using the name “National Gold Star Moth- 
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ers, Inc.” or any other name which may he so similar to 
Plaintiff’s name as to cause confusion in the minds of eli¬ 
gible Gold Star Mothers, and in the minds of the general 
public, or government officials. 

2. That Defendant Corporation, its officers and agents, 
and that the individual Defendants, as officers of Defendant 
Corporation, and as individuals be temporarily and per¬ 
manently enjoined from pursuing a course of conduct 
tending to injure and harm Plaintiff and to confuse and 
mislead prospective member Gold Star Mothers, the gen¬ 
eral public and government officials. 

3. That Plaintiff be awarded damages in an amount to 
be determined by this Honorable Court, Attorneys fees, 
and costs. 

4. And for such other and further relief as the nature of 
the case may require and as may be in accord with equity 
and good conscience. 

American Gold Star Mothers, Inc. 

By Eleanor D. Boyd, 

National President 

Marion Blair, 

National Secretary 

Counsel, Robert V. Smith 

815 - 15th Street, N. W. 

Washington, D. C. 

Smith, Ristig & Smith 

815 - 15th Street, N. W. 

Washington, D. C. 

10 District of Columbia, ss. 

Before me, a Notary Public, in and for the District of 
Columbia, personally appeared Eleanor D. Boyd and Ma¬ 
rion Blair who being duly sworn according to law depose 
and state that they are National President and National 
Recording Secretary respectively of Plaintiff, American 
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Gold Stab Mothers, Inc., and state that the facts set forth 
in the foregoing Complaint are true and correct to the best 
of their knowledge and belief. 

Eleanor D. Boyd 
Marion Blair 


Sworn to and subscribed before me this 23rd day of 
September, 1950. 

Leona E. Bain 
Notary Public 

My Commission expires August 19, 1952. 

• •*••••••• 

11 Filed Oct 6 1950 

12 Motion to Dismiss 

The defendants move the court to dismiss the action be¬ 
cause (1) the complaint fails to state a claim against the 
defendants, or any of them, upon which relief can be grant¬ 
ed, and (2) the complaint fails to allege facts showing that 
this court has jurisdiction of the subject matter of the 
action. 

Arthur J. Hilland 
DeWitt S. Hyde 


Attorneys for Defendants 
Shoreham Building 
Washington, D. C. 


23 Filed Oct 18 1950 

Amendment to Complaint 

Leave of Court first having been obtained to file this 
Amendment to Complaint, Plaintiff states that the 

24 Complaint is hereby amended in the following re¬ 
spects : 



1. The name of Defendant, National Gold Stab Moth- 
< ees, Inc., as set forth in the caption and accompanying the 
4 name of the individual Defendants, as well as in para- 
t graphs 2, 4, 5, 7, 8, 9 of the body of the Complaint, and in 

paragraph 1 of the Prayer of said Complaint, is hereby 
amended to read “The National Gold Star Mothers, Inc.” 

2. The name of Defendant, Capitol Chapter op Nation¬ 
al Gold Star Mothers, Inc., as set forth in the caption and 
accompanying the name of individual Defendants Barnes 
and Williams, as well as in paragraphs 2 and 4 of the body 
of the Complaint, is hereby amended to read “The Capital 
Chapter of The National Gold Star Mothers, Inc.” 

3. That paragraph 1 of the Complaint is hereby amended 
by changing the period at the end of the paragraph to a 
comma and adding thereto the following: 

“, that ‘Gold Star Mothers ’ are mothers of members of 
the armed forces of the United States who lost their lives 
while serving in the armed services of the United States 
and as defined by the laws of Congress (36 USCA § 147, 
148, 182a-d and 38 USCA § 424a, 472b, d, e, 506, 510, 512c) 
and does not include mothers who may have had sons or 
daughters who lost their lives as members of the Merchant 
Marine, allied armies, or civilian components of the armed 
services of the United States or her allies; that Plaintiff 
has registered its name, insignia, and seal with the Trade¬ 
mark Division of the United States Patent Office.” 

4. That there is hereby added to the Complaint a new 
paragraph numbered as 6a, as follows: 

“6a. That although Defendant corporation and Defen¬ 
dants hold themselves out to the public, eligible Gold Star 
Mothers and Government agencies as being an organization 
similar to Plaintiff for Gold Star Mothers within the ac¬ 
cepted meaning of that term, the Certificate of Incorpora¬ 
tion of Defendant provides for membership of mothers 
whose sons or daughters have died in time of war while 
serving in the Merchant Marine and with allied forces, in 
addition to those serving with the armed services of the 
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United States, and the Plaintiff is informed, believes, 
25 and therefore avers that Defendant corporation in- > 
eludes among its membership and officers mothers » 
who had sons or daughters serving with the Merchant Ma- f 
rine, allied armies and civilian components, and the use of 
the words ‘Gold Star Mothers’ by the Defendant in its 
name and in its charters is misleading and confusing to 
eligible Gold Star Mothers, the general public, patriotic or¬ 
ganizations, government agencies and officials, by reason 
of the fact that the general accepted meaning of ‘ Gold Star 
Mothers’ refers only to those American mothers who had 
sons or daughters who made the supreme sacrince while 
serving with a branch of the armed services of the United 
States and as defined in the various Acts of Congress as 
set forth in paragraph 1 above. 

American Gold Stab Mothers, Inc. 

By Robert V. Smith 

Counsel for Plaintiff 

Of Counsel: 

Smith, Ristig & Smith 
815 - 15th Street, N. W. 

Washington 5, D. C. 


33 Filed Nov 16 1950 

Order Dismissing Action 

This action came on to be heard upon the defendants’ 
motion to dismiss the action and thereupon, upon consid¬ 
eration thereof, it is by the court this 16th day of Novem¬ 
ber, 1950, adjudged as follows: That the above-entitled ac¬ 
tion be and the same is hereby dismissed. 


Alexander Holtzoff 
Judge 
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Seen: 

Smith, Ristig & Smith 
By Robert V. Smith 

Attorneys for Plaintiff 

Arthur J. Hilland 
Attorney for Defendants 

Conclusion of the Court 

1 (November 15, 1950) 

Holtzoff, J. (after hearing argument of counsel): 

This case must be differentiated from the ordinary action 
for unfair competition, because unfair competition involves 
the palming off of one’s goods as those of another. An 
action for unfair competition lies in respect to commercial 
or industrial or other profit making establishments. It is 
true there are authorities which permit a charitable or 
eleemosynary institution to maintain an action to prevent 
infringement of a corporate name. This appears to be the 
law in New York, as illustrated by the case of Salvation 
Army in the United States v. American Salvation Army, 
126 N. Y. Sup. 771. The law of the District of Columbia, 
however, is the other way. The Court of Appeals for the 
District of Columbia, in the case of Grand Lodge v. Grim- 
shaw, 34 App. (D. C.) 383, held that “courts of equity do 
not exercise jurisdiction to inquire into and adjudicate the 
rights of different associations for charitable or religious 
objections to hold themselves out to be the regular and only 
accredited representative of some particular order or re¬ 
ligious system.” 

Moreover, the names of the two organizations here in¬ 
volved are not so similar as to constitute one name an in¬ 
fringement of the other. One organization is called Ameri¬ 
can Gold Star Mothers, Inc., the other National Gold Star 
Mothers, Inc. It is indeed possible that some prospective 
members might join one organization when she be- 
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3 lieved she joined the other, but that in itself is not a 
ground for equitable relief. We have organizations 
such as the American Legion, The American Veterans’ 
Committee and an organization known as the Amvets. 
They are all organizations of veterans. They all compete 
for members. It is possible for example that a prospective 
member might join by mistake the American Veterans’ 
Committee when he really wanted to join the Amvets, but 
that is no reason for enjoining one organization from using 
its name merely because it was second in the field. When 
we consider the commercial field, there is the National 
Broadcasting Company and the American Broadcasting 
Company, and many other similar examples might be cited. 

Even admitting that the plaintiff has a property right 
in its name, that property right does not extend to other 
similar names. 

The court feels that there is sufficient distinction be¬ 
tween American and National to foreclose the plaintiff 
from obtaining an injunction, even if an elemosynary and 
patriotic organization could maintain such an action. 

The motion will be granted. 
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Notice of Appeal 

Notice is hereby given this 7th day of December, 1950, 
that American Gold Star Mothers, Inc. hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the order of this Court entered on the 16th day 
of November, 1950 dismissing the above entitled case. 

Robert Vernon Smith 
Attorney for 

American Gold Star Mothers, Inc. 
Plaintiff 

• ••••••••• 
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The National Gold Star Mothers, Inc., et al.. Appellees. 


On Appeal from a Judgment of the United States District 
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Arthur J. Hilland. 

Attorney for Appellees , 
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Washington 5, D. G. 
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STATEMENT OP QUESTION PRESENTED. 

In the opinion of the appellees, the question is: 

Is the appellant corporation (which is an artificial being, 
separate and distinct from its members) entitled by reason 
of its earlier creation and by its prior appropriation and 
use of the words “Gold Star Mothers” in its name, (1) to 
the exclusive use everywhere of those words in its name, 
(2) to the exclusive right everywhere to solicit Gold Star 
Mothers to become members, (3) to the exclusive right 
everywhere to solicit funds for patriotic causes of particu¬ 
lar interest to Gold Star Mothers, and (4) to the exclusive 
use of a National Shrine on a National Day set apart for 
all Gold Star Mothers of the Nation. 
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In the 


United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 


No. 10,897 


American Gold Star Mothers, Inc-, Appellant, 

v. 

The National Gold Star Mothers, Inc., et al., Appellees. 


On Appeal from a Judgment of the United States District 
Court for the District of Columbia. 


BRIEF FOR APPELLEES. 

r 

COUNTER-STATEMENT OF CASE. 

The Prayers and Allegations of the Complaint. 

Under the guise of the heading “Historical Back¬ 
ground^ the appellant’s brief (pp. 2-9) goes far beyond 
the all egations of its Complaint and Amendment to Com¬ 
plaint. (Joint App. 3-6 and 9-10) This impropriety is 
concealed by an infraction of Rule 17(c)(4) of this court 
requiring references to the pages of the appendix. 
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Prayers 1 and 2 of the complaint (Joint App. 6-7), which 
show the primary relief sought, read as follows: 

“1. That the Defendants be temporarily and perma¬ 
nently enjoined from using the name “National Gold 
Star Mothers, Inc.” or any other name which may be 
so similar to Plaintiff’s name as to cause confusion in 
the minds of eligible Gold Star Mothers, and in the 
minds of the general public, or government officials. 

“2. That Defendant Corporation, its officers and 
agents, and that the individual Defendants, as officers 
of Defendant Corporation, and as individuals be tem¬ 
porarily and permanently enjoined from pursuing a 
course of conduct tending to injure and harm Plaintiff 
and to confuse and mislead prospective member Gold 
Star Mothers, the general public and government 
officials.” 

The “course of conduct” referred to in prayer “2” in¬ 
volves alleged use of “very similar corporate titles;” (See 
paragraphs 4 and 5 and paragraphs 8 and 9 of complaint, 
Joint App. 4-6) Gold Star Mothers’ ceremonies at the 
same National Shrine on the same National Day as the ap¬ 
pellant corporation’s ceremonies; (See paragraph 6, Joint 
App. 5) Solicitation of members and funds “from the 
general public and Gold Star Mothers.” (See paragraph 
7, Joint App. 6) 

SUMMARY OF ARGUMENT. 

The appellant corporation did not conceive and originate 
the term “Gold Star Mothers” used in its name but merely 
appropriated and used the term many years after it had 
been in use. The appellant was not the first Gold Star 
Mothers’ organization and is not the only such organiza¬ 
tion. It has not acquired the exclusive right everywhere 
to use the term in its name. Delaware had a right to char¬ 
ter the appellee corporation with the term in the corporate 
name even though Pennsylvania had refused to charter 
another corporation with the term in the corporate name. 
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The names of the appellant and appellee corporation look 
different, sound different and are different at the beginning 
and end. 

There is no basis for the appellant’s claim that it is “the 
recognized national organization for Gold Star Mothers.” 
This court has held that 11 Courts of equity do not exercise 
jurisdiction to inquire into and adjudicate the right of dif¬ 
ferent associations for charitable or religious objects to 
hold themselves out to be the regular and only accredited 
representatives of some particular order or religious sys¬ 
tem. • • •” 

No organization can acquire the exclusive right to 
solicit Gold Star Mothers to become members or the ex¬ 
clusive right to solicit funds for patriotic causes of particu¬ 
lar interest to Gold Star Mothers. 

The officials of the executive department charged with 
the responsibility of issuing permits for ceremonies at the 
Tomb of the Unknown Soldier on Gold Star Mothers’ Day 
control the number and time of such ceremonies and courts 
do not interfere in such administrative matters. 

ARGUMENT. 

The Plaintiff Corporation Is not Entitled to the Exclusive 
Use Everywhere of the Words “Gold Star Mothers” 
in its Name, or the Exclusive Right Everywhere to 
Solicit Gold Star Mothers to Become Members, or the 
Exclusive Right Everywhere to Solicit Funds for Pa¬ 
triotic Causes of Particular Interest to Gold Star 
Mothers, or to the Exclusive Use of a National Shrine 
on a National Day Set Apart for all Gold Star Mothers 
of the Nation. 

If the appellant corporation has acquired all or any of 
the exclusive rights it claims, it might well be called “The 
Gold Star Mother of America” because the real Gold Star 
Mothers of America will not be entitled to be known or 
carry on by their own name. 

The grouping of the words “Gold Star Mothers” and 
what their universal meaning has been since those words 
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were first grouped together are not things conceived and 
originated by the appellant corporation. The appellant 
only appropriated and used those words in its name, long 
after those words grouped together had acquired a uni¬ 
versal meaning. To suggest that such appropriation and 
use have given the appellant the exclusive use everywhere 
of those words in its name and that, therefore, no State 
may charter a corporation whose name embraces those 
words is sheer nonsense. Perhaps a state official charged 
with the administrative function of issuing corporate char¬ 
ters for his state may, in the sound exercise of his executive 
discretion, refuse to issue a charter where he reasonably 
thinks there might be a conflict of names, as the official 
in Pennsylvania is alleged to have done, (Joint App. 5-6) 
but his action would in no way be binding on a similar offi¬ 
cial of another state, such as the Secretary of State of Dela¬ 
ware, who issued the appellee corporation’s charter. (Joint 
App. 3) 

In the book entitled “Woodrow Wilson—Life and Let¬ 
ters” written and published by Mr. Bay Stannard Baker, 
there appears in Volume 8, Page 147, a letter written by 
President Wilson to Dr. Anna Howard Shaw of the 
Women’s Committee of the Council of National Defense, 
dated May 16th, 1918, in which he says, “It has occurred 
to me therefore, that your own committee might think it 
timely and wise to give some advise to the women of our 
country, with regards to mourning. My own judgment is, 
that the English are treating it more wisely than the 
French, • • *. It might be that service badges in 

which the stars might, upon the occurrence of a death, be 
changed to Stars of Gold, would be a beautiful and signifi¬ 
cant substitute for mourning. Can your Committee wisely 
act in the matter?” 

In the New York Times, Sunday, May 26, 1918, the fol¬ 
lowing article appeared: 
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PRESIDENT APPROVES 
WAR MOURNING BANDS 

Letter to Women's Committee 
Commends the Wearing of 
Simple Badges of Loss 

Washington, May 25,—President Wilson has ap¬ 
proved a suggestion made by the Women's Committee 
of the Council of National Defense that, instead of 
wearing conventional mourning for relatives who have 
died in the service of their country, American Women 
should wear a black band on the left arm with a gilt 
star on the band for each member of the family who 
has given up his life for the nation. The following 
letter to Dr. Anna Howard Shaw, Chairman of the 
Women's Committee, made public today, contains the 
President’s approval. 

The White House 

Washington, May 22, 1918 

My dear Dr. Shaw: Thank you for your letter of yes¬ 
terday. I do entirely approve of the action taken by 
the Women’s Committee in executive session, namely 
that a three-inch black band should be worn, upon 
which a gilt star may be placed for each member of 
the family whose life is lost in the service, and that the 
bands should be worn on the left arm. I hope and be¬ 
lieve that thoughtful people everywhere will approve 
of this action, and I hope that you will be kind enough 
to make the suggestion of the committee public, with 
the statement that it has my cordial indorsement 

Cordially and sincerely yours, 

Woodro’w Wilson. 

Thus it appears that the idea was conceived and origi¬ 
nated by President Woodrow Wilson on or about May 16, 
1918, eleven (11) years before the appellant corporation 
was created. 

Since May 16, 1918, numerous local, state and national 
groups of Gold Star Mothers have been organized and still 
exist. The appellant corporation does not and cannot 
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claim to have been the first Gold Star Mothers’ organiza¬ 
tion nor the only organization of Gold Star Mothers. 

Upon what could the appellant corporation base its al¬ 
legation that it is “the recognized national organization 
for Gold Star Mothers” in the absence of an allegation 
that it represents all Gold Star Mothers? The allegation 
makes as little sense as it would for one to say “The world 
is flat because I say it is.” It is not an allegation of fact, 
as pleadings require; it is a mere allegation of an opinion 
which is unsound on its face. 

In Original La Tosca Social Chib v. La Tosca Social 
Club, 23 App. D. C. 96, the Court of Appeals said: 

* ‘ The authorities all concur in holding to the general 
principle that whether the court will interfere by in¬ 
junction in this class of cases must depend upon the 
circumstances of the particular case; the identity or 
similarity of the names; the identity of the business of 
the respective parties or corporations; how far the 
name is a true description of the kind and nature of the 
business carried on; the extent of the confusion which 
may be created or justly apprehended, and other cir¬ 
cumstances which might justly influence the judgment 
of the judge in granting or withholding the remedy by 
injunction. Chas S. Higgins Co. v. Higgins Soap Co. 
144 N. Y. 462, 27 L. R. A. 42, 43 Am. St. Rep. 769, 39 
N. E. 490. It is only in plain cases of wrong and mis¬ 
chief that the court will be disposed to apply the strong 
remedy by injunction to restrain the use of a name. 
The business operations of a party or corporation 
should not be restrained upon me* $ speculative or pos¬ 
sible injury, because of the use of a particular name 
claimed by another. The injury must be shown to be 
real, and such as a court of equity, upon principles of 
justice, will interpose to prevent. * * * 

urn * * 

“But in this case, the complainant corporation has 
failed to show any exclusive right to the name ‘La 
Tosca.’ That name was adopted and appropriated by 
the unincorporated association or club formed several 
years prior to the incorporation of the complainant 
club. The three members who seceded or withdrew 
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from that original association, and formed themselves 
into a corporation, did not by that act acquire any ex¬ 
clusive right to the use of the name of the prior and 
still then existing unincorporated club or association. 
The name of ‘La Tosca Social Club’ remained with the 
original unincorporated association, and the act of the 
three members in forming the plaintiff corporation did 
not dissolve or extinguish the pre-existing association, 
as between the remaining members thereof, and the 
complainant association. The subsequent formation 
of the members of the original association into a cor¬ 
poration in no manner destroyed the right to the use 
of the name of the original association by those who 
converted that association into a corporation,—such 
members having the right so to apply and use the 
name of the original association or club, in the forma¬ 
tion of the defendant corporation. The subsequent 
formation of the defendant corporation certainly did 
not confer any right upon the complainant to the use 
of the name of the original association, to the exclu¬ 
sion of the defendant. The case would seem to be fully 
within the principle of the decision, cited by the ap¬ 
pellant, made in the case of the Supreme Lodge, K • of 
P. v. Improved Order, K. of P., 113 Mich. 133, 38 L. B. 
A. 658, 71 N. W. 470, and the cases therein referred 
to by the court. In that case it was said by the court, 
in speaking of the claim made by the complainant cor¬ 
poration to the exclusive use of the name “Knights of 
Pythias.” “The sole question is, then, whether de¬ 
fendants shall be enjoined from using the name ‘Im¬ 
proved Order, Knights of Pythias.’ Complainant’s 
counsel insist that by the act incorporating complain- 
' ant as ‘Supreme Lodge, Knights of Pythias’ an ex¬ 
clusive right to the name ‘Knights of Pythias’ was 
acquired. Numerous cases are cited holding that a 
corporation has an exclusive right to its name. No 
case, however, is cited holding that incorporation gives 
an exclusive right to a name already in use, as the 
name ‘Knights of Pythias’ was, an existing voluntary 
society. On the contrary, McGlynn v. Post, 21 Abb. 
N. C. 97, cited by complainant’s counsel, and Black 
Rabbit Asso. v. Munday, 21 Abb. N. C. 99, hold that in 
such a case an exclusive right is not acquired.” See, 
also, upon the general subject, Delaware & H. Canal 
Co. v. Clark, 13 Wall. 311, 322, 20 L. ed. 581, 583.” 
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The first sentence of paragraph 1 of the complaint al¬ 
leges that the appellant “is a non-profit charitable and pa¬ 
triotic corporation # * V’ (Joint App. 3) Para¬ 

graph 4 alleges the appellees know “that Plaintiff is the 
recognized national organization for Gold Star Mothers; 
* * *.” (Joint App. 4) 

In Grand Lodge v. Grimshaw, 34 App. D. C. 383, 385, the 
Court of Appeals said: 

“* • * Courts of equity do not exercise juris¬ 

diction to inquire into and adjudicate the right of dif¬ 
ferent associations for charitable or religious objects 
to hold themselves out to be the regular and only ac¬ 
credited representatives of some particular order or 
religious system. There must be some pecuniary in¬ 
jury resulting from the use of a name that may have 
been adopted by another, to warrant inquiry and jus¬ 
tify relief. It must be substantial and such as a court 
of equity, upon principles of justice, will interpose to 
prevent. Original La Tosca Social Chib v. La Tosca 
Social Club, supra, P. 105.” 

In the above case the names were nearly the same. One 
was “Most Worshipful Grand Lodge of Free and Accepted 
Masons of the District of Columbia.” The other was 
“Most Worshipful Grand Lodge Free, Ancient, and Ac¬ 
cepted Masons of the District of Columbia.” Thus, the 
only difference was that the latter omitted the word “of” 
and added the word “Ancient” within the body of the 
name. 

In Colonial Dames v. Colonial Dames, 29 Misc. 10, 60 
N. Y. Supp. 302, affirmed in 63 App. Div. 615, 71 N. Y. 
Supp. 1134, which was affirmed in 173 N. Y. 586, 65 N. E. 
115, the court made a distinction between organizations 
having financial gain as their object and those seeking 
merely to accomplish patriotic and unselfish ends, saying: 

“Reasons which may be all-sufficient to induce a 
court to restrain a defendant from making money that 
a plaintiff is entitled to make may be wholly inadequate 
to warrant such interference where it is a question of 
doing good deeds.” 
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In that case, the court refused to enjoin the use by other 
associations of similar names. 

It should be observed that the only similarities between 
the appellant corporation and the appellee corporation al¬ 
leged in the complaint are the alleged similarities of names 
and objectives. Those similarities are supposed to create 
confusion and mislead and deceive the general public and 
Gold Star Mothers. There are no other alleged similari¬ 
ties. (Joint App. 3-6 and 9-10) 

The contention of the appellant does not give the gen¬ 
eral public and Gold Star Mothers credit for very much 
intelligence. There is a vast difference to the eye and ear 
of a normal person between the word 11 American 71 and 
the words “The National.” The difference can be seen 
and heard very easily. We have the same difference in 
other things, including radio, television, baseball and bis¬ 
cuits, and the public knows the difference. There is no 
confusion and nobody of any intelligence is deceived or 
misled. 

The similarity between the names involved in Grand 
Lodge v. Grimshcm, supra, was much greater and much 
more likely to mislead and deceive. In that case the dif¬ 
ference as hereinbefore pointed out was within the body 
of the names, so that they would have been next to each 
other in the telephone, city and other directories. That 
could not be so in the case at bar. Again, in that case, the 
names looked and sounded alike. It aiready has been 
pointed out that that is not so in the case at bar. 

In Perham v. Richman, 158 Fed. 546, the court refused 
to enjoin the use by one fraternal and beneficial association 
of the name “Order of Railroad Telegraphers, Despatch- 
ers, Agents, and Signalmen,” at the suit of an older and 
similar organization known as the ‘ 1 Order of Railroad Te¬ 
legraphers,” saying that the names were entirely differ¬ 
ent, and that no one having sufficient intelligence to be eli¬ 
gible to membership could be deceived as to which of the 
two he was about to join. 
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In Afro-American 0. 0. v. Talbot, 123 Md. 465, 91 Atl. 
570, the court refused to enjoin an association from using 
its name, Afro- Am erican Order of Owls, at the suit of 
an older association known as the Order of Owls, in the 
absence of evidence that anyone had in fact been misled 
by the similarity of the names, or that the defendant had 
ever used the words 1: Order of Owls” without the prefix 
‘ * Afro- American. ’ ’ 

See also American Automobile Association, et al. v. 
American Automobile Owners’ Association, et al. (Cal. 
1932), 13 Pac. 2d 707, 83 A. L. R. 699. 

All of the foregoing arguments are based upon an as¬ 
sumption that the name of the appellant corporation is cor¬ 
rectly set forth in the complaint. The records in the Office 
of the Recorder of Deeds, D. C., show that the correct 
name of the appellant corporation is “American Gold Star 
Mothers” without “Inc.” as shown in the caption and com¬ 
plaint filed herein. The foregoing arguments are even 
stronger when applied to the correct name of the appellant 
corporation, because the ending as well as the beginning 
of the appellee corporation’s name is different. 

The alleged confusion surrounding arrangements for two 
ceremonies at the Tomb of the Unknown Soldier on Gold 
Star Mothers’ Day is so clearly and plainly a matter of 
administration resting with the officials of the executive 
department charged with the duty and responsibility of 
issuing permits for such ceremonies that argument and 
citation of authorities are not required. It is well-settled 
that courts cannot interfere in such administrative matters. 

The suggestion in the complaint and prayer for relief 
that the appellant corporation has acquired the exclusive 
rights everywhere to solicit Gold Star Mothers to become 
members and to solicit funds for patriotic causes of par¬ 
ticular interest to Gold Star Mothers, if it merits any an¬ 
swer, is answered by the authorities hereinbefore cited and 
particularly by the quotation from Grand Lodge v. Grim- 
shaw, supra. 
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CONCLUSION. 

It is respectfully submitted that the judgment should be 
affirmed. 

Respectfully submitted, 

Arthur J. Helland, 

Attorney for Appellees, 

Sho reham Building, 
Washington 5, D. C. 
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